Hospital Abstract

Among the most widely used civil liability claims

Llablllty fOl’ are those arising from injuries in the medical field,
one of the important sub-categories of which is
Employee the issue of hospital liability for the wrongdoing

of its employees. Historically, for a long time,

Wrong dOlng m many hospitals had complete immunity due to the
the American valuable services they provided to the communities

and it was not possible to file a lawsuit against

Le gal System them. Gradually, as the many flaws of this approach

became clear, researchers in the field of civil liability

and Rethinking moved towards accepting liability for hospitals and

tried to justify this liability based on four main

Of the Iranlan bases, including the theory of “apparent agency”,
“liability arising from the act of another or vicarious
Legal SYStem liability”, “ Corporate/enterprise hospital liability
“ and “informed consent”. Considering that each
of these bases had advantages and disadvantages,
in the most recent perspective, the move towards
collective liability has been introduced as a more
efficient solution. For this purpose, an attempt
has been made in this article to introduce this new
approach and transfer the experiences of advanced
countries in this field with a comparative and
analytical approach, and then the legal situation
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Mona Abdi [\ of Iran and the possibility of applying this new
PH. D in Private Law, Shahid 3 3 i i
Beheshti University, Faculty of appr.oach in the .Iranlan le.gal system are examined in
Law, Tehran, Iran detail. The findings of this study show that although
@ monaabdi7 @yahoo.com the conditions for applying this new approach

exist in the current legal system, some reforms are
necessary in the legislative system of this issue in
order to make its implementation more efficient in
practice.
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. The Medical Professional Liability Act (MPLA) (1986). W.Va. Code. § 53-7B-1 to 11.

. Comparative Causation

. Contributory Causation

. The Medical Professional Liability Act (MPLA) (1986). W.Va. Code. § 55-7B-9(a), (b).
. Non-Economic Loss

. W.Va. Code. § 55-7B-8 (2000).

. W.Va. Code. § 55-7B-2 (g).
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1. The Birth-related Neurological Injury Compensation Act (NICA) (1988).
2. The New Zealand Injury Prevention, Rehabilitation and Compensation Amendment Act (No. 2) (2005).
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Extended Abstract

Hospital liability for the faults of their employees has come a long way throughout
history. Until the early 1900s, hospitals enjoyed complete immunity and were
generally not subject to lawsuits for the wrongdoings of their employees.
Gradually, these immunities were eliminated, and initially, in limited cases,
the ability to sue hospitals was raised. Some writers on civil liability, accepted
joint liability between the wrongdoer and the hospital, but the most important
challenge in these regard was determining the appropriate basis of hospital
liability caused by the wrongdoings of its employees, because although patients
referred to the doctors and medical staff of that hospital based on the relying
to that hospital, the medical and treatment team was completely independent
of the hospital’s control in all diagnostic and treatment processes. With the
commercialization and consideration of healthcare centers as an economic
enterprise and business, the recognition of independent legal personality, and
the development and expansion of the role and importance of hospitals in
ensuring public policy in the field of health and hygiene of the society, the
duty of selecting suitable skilled and specialized personnel and continuously
monitoring and evaluating their activities became more prominent than other
duties of hospitals, to the extent that after a while, talk of hospitals’ exclusive
and strict liability for the faults of all their employees, including the specialist
physicians of that hospital, was raised. Although this basis was considered the
most appropriate basis available for holding hospitals directly responsible,
after extensive research and statistical studies, the shortcomings of such a
theory, especially in the discussion of insurance and compensation for injured
patients, were identified, causing the authors of civil liability to change their
direction from personal and individual liability to collective liability in order to
better achievements of the goals of civil liability, to guarantee patients’ rights
to prompt and appropriate compensation for damages incurred and to prevent
future mistakes. This is while in Iranian legal literature, the greatest theoretical
and procedural emphasis is still on liability based on the fault of the physician
or the person causing harm to another, and in a limited number of works that
have also paid attention to the liability of hospitals, the basis of hospital liability

has mainly been justified based on the theory of liability arising from the act

Hospital Liability for Employee Wrongdoing in the

American Legal System and Rethinking of the Iranian Legal System
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of another (the relationship between the employee and the employer), which
has many shortcomings and has long been abandoned in most common law
countries. Therefore, this article attempts to examine and evaluate the four main
bases proposed for holding hospitals liable for the faults of their employees,
addressing a mainly comparative and analytical method and with an emphasis
on some judicial decisions issued in the common law legal system (Part One).
Then, the alternative solutions presented in some countries to eliminate the
flaws of these theories are briefly introduced (Part Two), and the most important
pillars of the civil liability of hospitals based on these new solutions and the
move towards collective responsibilities are indicated (Part Three). Finally, it
describes the current status of the Iranian legal system and whether the necessary
conditions exist to anticipate these newer solutions and move towards collective
responsibilities regarding hospital accidents. (Part Four). Given that in practice
this theory (collective responsibilities) has had more desirable functions in
societies, suggestions for improving Iran’s civil liability system can also be
presented, including:

1. The need to specify the no-fault (strict) liability for hospitals (or technical
committees overseeing the performance of hospital personnel) in health
laws and regulations.

2. Specifying the liability for these evaluation and monitoring committees
instead of the liability for hospitals.

3. Aclear and transparent statement about the elements of liability and cases
of limitation of liability in compensating damages.

4. Determining and specifying the hierarchy of voluntary, flexible and
professional punishment for specialist physicians in proportion to the
degree of fault and its importance without involving them in judicial
proceedings.

Anticipating a Special Fund to compensate for damages incurred by patients
and establishing lenient regulations in receiving pecuniary losses for continuing
treatment and determining the necessary resources to secure financing of this
Fund, including receiving damages paid based on the level of responsibility
of the wrongdoing or receiving very small amounts when renewing doctors’

licenses, as well as administrative and union fines from wrongdoing party, etc.
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